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U.S. Citizenship and Immigration Services (USCIS) to apply the same level
of scrutiny to both initial petitions and extension requests

Executive summary
On October 23, 2017, under updated policy guidance, U.S.
Citizenship and Immigration Services (USCIS) instructed its
officers to apply the same level of scrutiny to both initial
petitions and extension requests for certain nonimmigrant visa
categories, affecting nearly all nonimmigrant classifications
filed using Form I-129, Petition for Nonimmigrant Worker.
The previous policy instructed officers to give deference to the
findings of previously approved petitions, as long as key
elements were unchanged and there was no evidence of a
material error or fraud related to the prior determination.
Under the new policy, however, while adjudicators may
ultimately reach the same conclusion as in a prior decision, they
are not compelled to do so as a default starting point.

extension, especially for petitions that did not previously
require additional supporting documents
Impact and next steps
While the policy has technically changed to apply the
same level of scrutiny to both initial petitions and
extension requests, in recent practice deference has not
been given to prior decisions. Ongoing processing trends
will be an indication of whether this updated policy will
result in an actual change in practice or whether the
policy is an acknowledgement of current adjudication
procedures. The impact of the updated policy includes
increased requests for evidence, closer scrutiny of
Petitions and denials of extension petitions.

Summary points
•

Effective October 23, 2017, in adjudicating petitions for
immigration benefits, including nonimmigrant petition
extensions, USCIS will thoroughly review the petition and
supporting evidence to determine eligibility for the benefit
sought.

•

USCIS will ensure that the burden of proof in establishing
eligibility remains on the petitioner, where an extension of
nonimmigrant status is sought.

•

The adjudicator’s fact-finding authority will not be
constrained by any prior petition approval and each case
will be based on its own merits.

•

While USCIS adjudicators may reach the same conclusion
as in a prior decision, they are not compelled to do so as a
default starting point.

•

USCIS will not be constrained in requesting additional
documentation in the course of adjudicating a petition
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How we can help

About EY

We recommend a conversation with one of our professionals to help
evaluate and weigh any upcoming nonimmigrant petition extensions
as more time may be required to draft and prepare a timely
extension that will satisfy the heightened level of scrutiny
implemented as a result of this policy guidance.
We understand that employers may have concerns regarding key
personnel who have impending extensions. To this end, we can help
your organization understand how to identify individuals who may be
impacted and assist with questions or concerns as to how this may
impact your business. With significant changes in US immigration
policy and the potential for legislative reform comes much
uncertainty and fear for affected individuals. We encourage you to
stay connected to your EY Law LLP legal advisor and reach out to us
directly for additional information. We can provide clear advice on
what options may be available in these changing times.

EY is a global leader in assurance, tax, transaction
and advisory services. The insights and quality
services we deliver help build trust and confidence
in the capital markets and in economies the world
over. We develop outstanding leaders who team
to deliver on our promises to all of our stakeholders.
In so doing, we play a critical role in building a
better working world for our people, for our
clients and for our communities.
For more information, please visit ey.com/ca.
Follow us on Twitter @EYCanada.
EY refers to the global organization and may
refer to one or more of the member firms of
Ernst & Young Global Limited, each of which is
a separate legal entity. Ernst & Young Global
Limited, a UK company limited by guarantee,
does not provide services to clients. For more
information about our organization, please visit
ey.com.
About EY Law LLP
EY Law LLP is a Canadian law firm, affiliated with
Ernst & Young LLP in Canada. Both EY Law LLP
and Ernst & Young LLP are Ontario limited liability
partnerships. EY Law LLP has no association or
relationship with Ernst & Young LLP in the US,
or any of its members. Ernst & Young LLP in the
US does not practice law, nor does it provide
immigration or legal services. For more information,
please visit EYLaw.ca.
© 2017 EY Law LLP.
All Rights Reserved.
A member firm of Ernst & Young Global Limited.
EYG No. 06100-171Gbl

Alex Israel, Partner
+1 416 943 2698
alex.d.israel@ca.ey.com
Eric Gerstein, Associate Partner
+1 416 943 5337
eric.gerstein@ca.ey.com
Marwah Serag, Associate Partner
+1 416 943 2944
marwah.serag@ca.ey.com

2

Authors
David Garabedian, Manager
+1 416 943 7182
david.garabedian@ca.ey.com
Devin O’Neill, Senior Manager
+1 416 943 7117
devin.oneill@ca.ey.com

Mobility: immigration alert

This publication contains information in summary
form, current as of the date of publication, and is
intended for general guidance only. It should not
be regarded as comprehensive or a substitute for
professional advice. Before taking any particular
course of action, contact EY or another professional
advisor to discuss these matters in the context of
your particular circumstances. We accept no
responsibility for any loss or damage occasioned
by your reliance on information contained in this
publication.
ey.com/ca

